Achieving the Restoration of Constitutionally Guar anteed Fetal Per sonhood

Catholic theologian, Sr. Sandra Schneideranimterview published in The Milwaukee Sentioel
July 1, 1989, p. 4 of Part @oogle: Feminist Nun sees no alternative to Roe vs. Wade”), stated that
procured abortion, under any circumstances, is immoHowever, she then described herself as pro-
choice, by which she meant that she does not atvauallifying the 1973 U.S. Supreme Court
decision of Roe v. Wadevhich mandated constitutionally abortion by agbian up to (and in several
circumstances past) “fetal viability”. She saicitmeither the Federal Government, nor the several
states should criminalize procured abortion forftil®wing two reasons. 1) It will lead to moradk
alley abortions; and 2) it will maintain “the pairchal control of women through compelled child
bearing.”

Regarding her first reason, it is certainlgs@nable to conclude that if procured abortion ietge
outlawed throughout the United States that baakyalbortion would increase, but surely no more than
a small fraction of the some 55 million abortiohatthave been performed in the United States since
Roe v. Wade Regarding her second reason, she provides rizmse for her bald contention that
Anglo-American abortion laws were enacted, notafeguard the unborn child living in the womb of
his or her mother, but rather for men to controhvem through compelled childbearing.

In this article | provide explanations, exasgland references documenting that for nearly 700
years Anglo-American law clearly considered unbchiidren as persons under the law, deserving the
same rights and protections as any other persadsalavays prosecuted abortion as either murdes or a
a very serious crime. | will show that the Roe va@/decision should be reversed because it arbitrarily
took away fetal personhood that had existed unaglddAmerican law for at least 700 years (and in
doing so, related an utterly false Anglo-Americdror@ion legal history, and because it failed to
provide mandated due-process representation toRlagie unborn child).

Our_Constitutiorand colonial and state legal systems are all ddrim substantial part from the
English common law. As observed by the SupremertGolSmith v Alabamg1888), 124 U.S. 465,
478: “The interpretation of the Constitution. niscessarily influenced by the fact that it's woads
framed in the language of the English common lansl, @&e to be read in light of its history.”

| have documented nearly 700 years of theinahprosecution of procured abortion and unborn
child-killing as murder at the English common ldwhat was aborted was a “post-" embryonic fetus.
There are also examples of English common law oamprosecution of “pre-" post-embryonic
procured abortion, such as the case of R. v. B&ady England, 1732, which | have reproduced with
author's commentary in my book Roe v Wade: Unrageihe Fabric of Americ&012) at pp. 70-82.

During the later part of the ®&entury unborn child-killing ceased to be proseduts common
law murder (but was still prosecuted there as adws misdemeanor) unless the abortion-killed child
was aborted alive before dying. This change inléle of unborn child-killing resulted from nothing
more than a judicial error in interpreting an unbehild-killing case and another case that almost
certainly was not even an actual case. (See Raffdnraveling in this order: pp. 105-108 (Haule's
Case,London, 1321), pp. 126-142 (Bourtons's Cds¥?6-1327), and pp. 143-148 (R. v. Anonymous
1348). And sealsowww.parafferty.com click on Roe v Wade: The Birth of a Constitutibfaght
(1992) and then scroll through pp. 472-765.

Those persons who lived under the jurisdicbbthe English common law from well before the 12
Century to at least the mid-2@entury, including the Signers of the Declaratafnindependence
(1776), the Framers of our Constituti¢effective in March 1789) — including it" &mendment Due
Process Claus€l791) which in pertinent part, provides that ‘iperson shall be deprived of his life
without due process of law”, considered the formegost-embryonic fetus living in the womb of his
or her mother as no less a person (or intact humearg) than themselves, or walking around ones, or
the newborn baby feeding at his or her mother'adise

Charles Leslie, in his _Treatise of the WordsBe p. 14 (1710), observed that a fetus or man




becomes “&Person by the Union of his Soul and [formed] Body...This the acceptance of a person
among men, in all common sense and as generallgrsiodd.” Similarly, Walter Charleton, a fellow
of the Royal College of Physicians, in his Enquinieto Human Nature. 378 (1699), observed “That
the life of man doth both originally spring, andpetually depend from the intimate conjunction and
union of his reasonable soul with his body, is afethose few assertions in which all Divines
[theologians] and natural philosophers [scientistslanimously agree.” This union was then
understood to occur at “fetal formation” (and nbtguickening” which is the pregnant woman's iritia
perception of the movement of her fetus). Thisawrsthnding was not based on any religious belef, b
it Catholic, Protestant, theistic, or otherwisdghes on the opinion or teaching of Aristotle as feeth

in his Historia Animalium(Lib. 7, C.3, 4:583). That most celebrated Amemig@hysician, Benjamin
Rush (1745-1813), a founding father and signerhef Declaration of Independende his Medical
Inquiries p. 10 (1789), observed: “No sooner is the fenmlem thus set in motion, and the fetus
formed, then its capacity of life is supported.ansiel Johnson, in his 1755 Dictionary of the Eiglis
Languagedefined “quick with child” (as in “pregnant withli@e child”) as “the child in the womb after
it is perfectly formed”. All that was disputed bewas whether the conceived pre-fetal product of
human conception is also an intact human beingarl€h Morton, a one-time president of Harvard
College, in his_Compendium Physicpe 146 (1680) (the science textbook used by Hdreatlege
students from 1687 to 1728), stated:

Here a question may be moved: at what time the isomifused? It has been
formerly thought not to be till the complete orgaation of the body...And here
the law of England [i.e., 21 Jac. (Jas)1, c.27 81B2), and reproduced online at
www.parafferty.com click on_ Roe v. Wade: The Birth of a Constitutb Right
(1992) and scroll through pp. 475-482]...condemuistine whore who destroys
her [bastard] child for murther unless it appe#t the child was perfectly
formed...Upon this supposal: that till then theyen® union...of soul and body;
but indeed it seems more agreeable to reason twatsoul is infused
[at]...conception.

The % Amendmentdue process clause (1791) was incorporated intd4hémendment(1868).
And it cannot be reasonably denied that whoeveteismed as a™5Amendmentperson is deemed
necessarily also as_a"lAmendmenidue process clause person. (Seeaveling supra at pp. 49 and
196 at endnote 1). In Plyer v Doé57 U.S. 202, 212 n.11 (1982), the Supreme Coptessly
affirmed the proposition that every human beingntyv within the jurisdiction of the Republic
constitutes a'5Amendmentperson. And let us not overlook this observatibretired Supreme Court
Justice, Paul Stevens: Supreme Court Justicegemreting the Constitutiorimust, of course, read
the words [used by the framers of the Constitutiorthe context of beliefs that were widely heldhe
late 18" Century”. (Justice Paul Stevens, Address: Cuimgrthe Constitution18 UC Davis L.RI,

20 (1985).)

In spite of all this, there are some persengn some pro-life constitutional lawyers and saisol
(and not to mention Justices Scalia and Thomas), argue that there is nothing in the wording or
legislative history of the "5(14™ Amendment(s)o indicate that their Framers meant to include th
unborn post-embryonic fetus within the meaninghaf word_persoin those two due process clauses.
True enough. But the same can be said of newbdyesbizeding at their mother's breasts. So, it ligh
of the foregoing quote from Justice Stevens, igoit the burden on such persons who say that the
unborn child does not qualify as a due processselguerson to demonstrate that the framers of these
two amendments specifically meant to excltite unborn child as being a constitutional persofr?d
that, of course, could never be demonstrated.

| maintain that, contrary to the Roe v Wam@nion, our Founding Fathers (the Signers of the




Declaration of Independencand the Framers of our Constitutigncluding its_8 AmendmentDue
Process Clause) thought of the (post-embryonicisféving in the womb of his mother as no less an
“intact” human being (person) than the newborn bigleeling at her mother's breast, or themselves, or
a walking around person, and therefore the hunearghn its fetal stage of development is entitied
the security for his life that the Constitutiand “the rule of law” can provide. | maintain thugr that
our Founding Fathers were of the opinion that slisie “security for his life” is guaranteed equadly
the pre-fetal product of human conception by virtiehe American-received English common law
“fetal benefit” and “parens patriaeoctrines, which provide, respectively, as foleawHall v. Hancock
(1834), 32 Mass. 255, 257-58: at the English comtaanthe unborn child — whether an actual one or
only a potential one — is generally consideredddih being [in post-natal existence] ... in all case
where it will be for the benefit of such child te 8o considered”, and Palmore v. Sid@®84), 466
U.S. 429, 433 (by virtue of the doctrine_of parpasriae “the State ... has a duty of the highest order
to protect ... children”).

In the course of concluding their Roginion, the Roe majority justices stated “ourdnad) that a
woman has an unfettered “fundamental,” constitafignguaranteed right to procure an abortion of her
non-viable fetus]...is consistent with the lenifytloe [English] common law on [abortion.]” (Sé&oe v.
Wade 410 U.S. at 165). The exact opposite is the comiawv truth. | have documented nearly 700 years,
from 1200 to 1850, of primary English common lagaleauthorities or precedents that prove that atgprt
the unborn fetus was always prosecuted as murd@s arvery serious crime. Here is but one of aver
hundred such documented cases. It states thatRdwtield to be a “fundamental right” because it was
recognized as such at the English common law (@erefore is established as one of the most satedt o
constitutionally guaranteed rights), was in factaen (a hanging offense) at the English common [aae
case is Queen v Wekt848) (20 years before the adoption of the Ashendment The following quote is
the Westtrial court judge instructing the jury on the coommlaw crime of the murder of a non-viable
human fetus or human being:

The prisoner is charged with murder: and the metatsd are that the
prisoner caused the premature delivery of the wgné¢enson, by using
some instrument for the purpose of procuring abortand that the child
so prematurely born was, in consequence of its arem birth, so weak
that it died. This, no doubt, is an unusual modeoshmitting murder...;
but I am of the opinion, and | direct you in paififthe common] law,
that if a person intending to procure abortion daesict which causes a
child to be born so much earlier than the natumafthat it is born in a
such state that it is less capable of living [megrihat the child “became
nearer to death or farther from life”], and afterddies in consequence
of its exposure to the external world [j.because it was aborted alive in
a non-viable state], the person who, by her misgonso brings the child
into the world, and puts it thereby in a situationvhich it cannot live, is
guilty of murder.

Sir William Blackstone (1723-1788) was an Estgljurist and legal compiler and commentator. 4His
volume_Commentarigs to this very day recognized as a primary aitthon the English common law. A
primary authority is as authoritative as a commem tase. Blackstone's CommentaliEs65-1769) are
often quoted as definitive of what was the comnawm én a particular legal point or issue. For exampl
Roe v Wade'sauthor, Justice Blackmun, quoted Blackstone (@bfnmentarie$129) in his concurring
opinion in O'Bannon v TCN{1980), 447 U.S. 773, 803 n.11: “Blackstone, whesson of liberty
unquestionably informed the Framers of the Contiils Bill of Rights,...wrote that the “right of personal
security consists in a person's legal and unirgerclenjoyment of his life.”




Blackstone, in no uncertain terms, has, frasnghave, deemed our Constitutigmhich includes the
Court's holdings in Roand in_Caseyas tyrannical to the highest degree (1 Blacksoommentaried29
(1765):

This natural life [i.e. the life of a human beinghich “begins in
contemplation of law as soon as an infant is abkit” or is organized into
a recognizable human form - at which stage it v&seits human or rational
soul: seeUnraveling supra at p. 52 at text accompanying note 13 atsal
at pp.199-203 at endnote 13] being, as was befuwserved, the immediate
donation of the great creator, cannot legally lspaked of or destroyed by
any individual [particularly by its very own mothaeeUnravelingat p. 53,
and at that text accompanying note 16, which agpaamp. 204]....merely
upon their own authority....\WWhenever the Consbtitubf a state vests in any
man [or woman], or body of men, a power of destrgyt pleasure, without
the direction of laws, the lives or members of sbbject, such constitution
is in the highest degree tyrannical.

The_Roelustices “arbitrarily excised” from the fundameémights equation it employed to conclude
that a woman's interest in procured abortion isumdamental” right (constitutionally speaking) any
consideration of whether abortion kills an intagtrtan being, or whether it is unreasonable to caleclu
that it may very well do just that, or whetherstthe substantial equivalent of the same. Thatas t
equivalent of arguing that a concern for humantgatan be arbitrarily excised from the building
equation for a new super highway. And, what isvierse, those same justices, in the course of
deciding the question of constitutional fetal patsamod, failed to provide Jane Roe's fetus witlua d
process-mandated opportunity to argue for its &fe the grounds that it is indeed & B14")
Amendmentdue process person. Jane Roe's fetus was nointgip@ guardian ad literand an
attorney to argue on its behalf. So, no one canisa Roe'fetal non-person holding complies with
the dictates of due process of law and “the rulawf” Even Dred Scott the slave, in the Dred Scot
Case, was given an opportunity to argue beforeCibert that he was entitled constitutionally to be
relieved of his status as being a slave.




